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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                                      GR:  652/13 

                                U/S 279/304A/427 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Moniram Gogoi…………….……ACCUSED 

Ld. Advocates: For Prosecution………Smti Bornali Chetia, Ld.APP 

                           For Defence…Sri Dipak Sarma, Ld. Advocate 

Evidence Recorded on: 10.10.14, 28.11.14, 18.12.14, 24.4.15, 

13.5.15, 23.6.15, 27.8.15 

Argument heard on: 19.9.15 

Judgment delivered on: 24.09.15 

                                                    J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, on 15.9.13, Lt. Sashidhar 

Phukan, was trying to cross the NH-52, from his side to the north side 

of the road, at Bhramajan tinali , in his bicycle. The deceased was 

coming from Gohpur weekly market towards his home, situated at 

Balipukhuri. At that time, a bus, AS-07C 1607, named “Pakhila”, came 

from the opposite direction, on NH-52, at  high speed and knocked 

the deceased down. As a result, Sashidhar Phukan had died on the 

spot.  

2. The informant, Sri Omlal Phukan, who is the brother of the deceased, 

had lodged the FIR on 17.09.13. This has led to the registration of 

Gohpur P.S case no. 193/13 u/s 279/304A /427 of IPC was registered. 
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After investigation, the charge sheet u/s 279/304A/427of IPC has 

been filed.  

3. The particulars of the offences u/s 279/304A/427 of IPC are explained 

to the accused, to which he pleaded not guilty and claimed to be 

tried. 

4.  The prosecution has examined 7 witnesses. One witness(M.O) has 

been examined as CW.  The accused was examined u/s 313 Cr PC, 

where the accused has denied the commission of such an offence. 

The defence side adduced one DW. Heard arguments. 

 POINTS FOR DETERMINATION: 

a) Whether the accused, had driven the bus, AS-07C 1607   on NH-52, 

on 15.09.13, at about 2PM, in a rash or negligent manner, as to 

endanger human life or to be likely to cause hurt or injury to any 

other person? 

b) Whether the accused, had caused death of Sri Sashidhar Phukan, on 

NH-52 on 15.09.13, at about 2PM, not amounting to culpable 

homicide, by knocking his down by the bus, which was driven by the 

accused in a rash or negligent manner? 

c) Whether the accused had caused mischief by causing damage to the 

bicycle of the deceased, to the extent of Rs.50/- or more? 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Sri Omlal Phukan, in his examination in chief has stated that he 

is the informant. He does not recognize the accused. He stated that 

on 15.09.13, on Sunday, his brother, namely, Sashidhar Phuakn, was 

riding on a bicycle after shopping in the weekly market. One bus, 

coming from the side of Tezpur, in opposite direction, had knocked his 

brother down. His brother was going on his side of the road. As a 

result, his brother had died. People had assembled. The District 

Collector had also come. Police also came. Ext1 is the FIR and Ext 

1(a) is his signature. Police had seized one cycle from the place of 

occurrence. Ext 2 is the seizure list and Ext 2(1) is his signature. The 
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dead body was sent for post mortem. Ext 3 is the inquest report and 

Ext 3(1) is his signature.  

6. In his cross examination, he has stated that the FIR was submitted 

after 4-5 days of the incident. The FIR was written by someone else. 

He stated that his brother was not crossing the road. The incident had 

occurred, on the left side of the road, when his brother was  going 

from east towards west. The distance between the place of 

occurrence and his house is about 1.5 KM. He stated that he had 

received the information about the incident over phone. He was about 

one KM, away from the place of occurrence, at the time of the 

incident. He has not seen the incident. He has stated that he has not 

seen, for whose fault, the incident had occurred. The NH-52 remains 

busy on Sunday. In such a situation, the bus had come at a speed and 

caused the accident. There are many culverts over the west side of 

the road. He has denied the suggestion that from one side of the 

culvert, one cannot see if there is any cyclist on the other side of the 

culvert. He stated that he was being inquired by police. He stated that 

when he had signed on the seizure list, nothing was written on  the 

seizure list. He denied the suggestion that he has given false 

deposition.  

7. PW2, Sri Bijay Phukan, in his examination in chief has stated that he 

knows the informant but does not recognize the accused. On 

15.09.13, his friend, Pawan Hazarika, had called him over phone and 

informed him that one of his family relative had met with an accident. 

When he came to the place of occurrence, he came to know that his 

cousin, Sashidhar Phukan, had met with an accident. He has stated 

that a bus , coming from the side of Tezpur, had knocked his cousin 

down. The bus was being driven at a high speed. He came to know 

this fact from people. He had signed on the seizure list. Ext 2(B) is his 

signature. 

8. In his cross examination, he has stated that he was about 1.5 KM 

away from the place of occurrence, at the time when the incident had 
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occurred. He has not seen the occurrence. He stated that he has seen 

the mark on the road, which indicates that the incident was the result 

of the fault of the bus driver. He stated that police did not question 

him about the incident. He denied the suggestion that he had 

deposed falsely. He stated that he is aware of the incident, even 

though, he had not seen the incident.  

9. PW3, Sri Samir Chatterjee, in his examination in chief has stated that 

he knows the informant. He stated that he has come to know the 

accused today, and he did not see the accused at the time of the 

incident. He stated that on 15.09.13, at about 2PM, he and some 

other people were constructing a stage for Biswakarma Puja, at 

Brahmajan Center. Then, he had heard a sound, about 15/20 feet 

away from the Brahmajan center. When he reached the place of 

occurrence, he saw that Sashidhar Phukan was lying on the middle of 

the road, with his face downwards, and his head was towards the 

west side. He stated that a bus named, Pakhila, under ASTC, bus, was 

coming from the side of Biswanath Chariali towards Gohpur at high 

speed. The public had chased the bus, but the Bus had lost control. 

The Bus was about to fall on the trench but it did not fall. He had 

seen the accident as it had occurred. He had told the police that he 

had seen the incident. He stated that police had inquired him.  

10. He also stated that when he had heard the noise, he saw that the 

person( deceased) was lying on the road and the Bus was moving at 

speed.  

11. In his cross examination, he has stated that he was busy constructing 

the stage for the Puja. He came running towards the place of 

occurrence after he had heard the sound. He stated that he did not 

see, who was at fault for the accident. He could not see the driver of 

the Bus, as it had crossed the place. He stated that road remains busy 

up to the place of occurrence, due to the Sunday market. He stated 

that as per his sight, the bus was coming at speed. He cannot say for 

sure, at what speed the bus was being driven. Police had inquired him 
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at Brahmajan Tinali. He denied the suggestion that he had deposed 

false statement in Court.  

12. PW4, Sri Raju Hazarika, in his examination in chief has stated that he 

recognize the informant and the accused. He stated that on 15.09.13, 

at about 2 PM, Sashidhar Phukan was going towards Biswanath 

Charilai side, towards west, from the Gohpur weekly Sunday market, 

on a bicycle. Sashidhar Phukan had crossed the road, at Brahmajan 

Tinali, from his left side to the right side of the road. When Sashidhar 

Phukan was on the middle of the road, a bus, having the name, 

“Pakhila”, under ASTC bus, coming from the opposite side, had 

knocked Sashidhar down. As a result of the accident, blood came out 

of the mouth of Sahsidhar and he died after about 30 seconds. The 

dead body was lying on the middle of the road, and the bus had left 

the place. He stated that he was preparing mandap , at the place of 

occurrence, for Biswakarma Puja. He stated that he had seen the 

incident. 

13. In his cross examination he has stated that the mandap was situated 

20/25 feet away from the place of occurrence. The people were 

constructing the tent and he was also involved in the preparation. He 

stated that Sashidhar Phukan was trying to cross the road, in order to 

go towards his house. He saw, after he had heard the application of 

brake by the bus driver. Then, he saw that Sashidhar Gogoi was 

trying to cross the road, and the Bus had applied brakes, in order to 

save him. But the collision took place. There were passengers inside 

the bus. There is a high bridge to the west side of the place on 

occurrence on the NH-52. That is why one cannot see form one side 

to the other side of the bridge. If one goes on a cycle, one cannot see 

the other side. It can be said, that Sashidhar Phuakn might not have 

seen the bus coming from the other side of the bridge, and that is 

why he was crossing the road. He stated that the road remains busy 

on Sunday. Hence, in such a scene, it is not possible for speed 

driving. He did not recognize the driver of the bus. He stated that 
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police had inquired him. He denied the suugestion that he  did not 

state before police what he has stated in Court.  

14. PW5, Sri Ganesh Gohain, in his examination in chief has stated that he 

recognizes the informant , but not the accused. The incident had 

occurred on Sunday, at about 1:30/2 PM, about 8/9 months ago. 

There was an accident at Brahmajan Tinali. He has not seen how the 

accident had occurred. The cycle was on the left side. He stated that 

at the time of the incident, he along with others was constructing 

mandap, for Biswakarma Puja. He had heard a sound. A bus, named, 

Pakhila, was coming from the side of Tezpur, towards Gohpur. After 

hearing the sound, he saw that the deceased was lying the road, and 

the bus was about to fall on the trench, but it did not fall. If one 

comes from Tezpur, the trench would lie on the right side of the road.  

15. In his cross examination, he has stated that he was constructing 

mandap for Biswakarma Puja, at the time of the incident. He did not 

see the bus driver. He does not know, at what speed the bus was 

being driven. He does not know, for whose fault, the accident ahd 

occurred. He was not being inquired upon by the police about the 

incident. He stated that he does not know how and for whose fault, 

the incident had occurred. 

16. PW6, Sri Dhaniram Bora, in his examination in chief has stated that he 

recognizes the informant, but not the accused. The deceased is his 

father in law. He stated that he was in Gohpur market at the time of 

the incident. He stated that after buying goods for the deceased, he 

had left him on his cycle and then, he carried on with his business in 

the market. After one hour, he had heard in the market that a man 

had met with an accident. Thereafter, he had received a call from his 

home, and he was told that his father in law had died in the accident. 

The incident had occurred on the connecting road to their home, in 

the turning, at Brahmajan Center. His father in law had died on the 

place of occurrence. He had visited the place of occurrence. The cycle 

was broken. 
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17. In his cross examination, he has stated that he was in Gohpur market 

at the time of the incident. He had reached the place of occurrence 

after one hour. He came to know about the incident over phone. He 

does not know, how the incident had occurred. He stated that he 

came to know that a vehicle had hit his father in law. He does not 

know, for whose fault the accident had occurred as he was in Gohpur 

market. The incident had occurred on the left side of the road. He 

denied the suggestion that he had deposed falsely, as the deceased 

was his father in law.  

18. PW7, Sri Amala Kanta Sarma, the I.O, in his examination in chief has 

stated that on 15.09.13, at about 2PM, he had received an 

information that an accident had occurred at Brahmajan Tinali. 

Thereafter, he had registered GD entry 205 dtd 15/09/13,and had 

gone to the place of occurrence, immediately. At that time, he was 

working as I/C of Ghahigaon OP. He saw the dead body, lying on 

middle of the road. He had questioned the witnesses. He drew a 

sketch map. He came to know, during investigation, that one bus, 

named, Pakhila, came from the side of Tezpur, and knocked Sashidhar 

Phukan, while the latter was crossing the road. The victim had died on 

the place of occurrence. The SDPO, gohpur and the O/S Gohpur, had 

come to the place of occurrence. He had seized one bicycle at the 

place of occurrence. The dead body was brought to the P.S. On the 

next morning, on 16.9.13, the dead body was sent for post mortem. 

The inquest was done, before three witnesses. On 17.09.13, FIR was 

lodged by Sri Omlal Phukan. Gohpur P.S Case no. 93/13, u/s 

279/338/304A of IPC was registered. He stated that he was given the 

duty to conduct the investigation. He had seized the bus and its 

documents. The driver of the bus, Sri Moniram Gogoi, was arrested 

after inquiry. After arrest, the accused was allowed to go on bail. The 

bus was sent for examination by MVI. The bus and its documents 

were given in the zimma of the owner. The seized cycle was given in 

zimma. On 18.10.13, he was being transferred. He has submitted the 
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CD to the O/C Gohpur P.S, after completing the investigation. The 

charge sheet was submitted by I/C Md. Khairul Bhuyan Islam, u/s 

279/304A/427 of IPC. Ext 2(c ) is his signature. Ext 4(1) is his 

signature. Ext 5 is the sketch map and Ext 5(1) is his signature. Ext 6 

is the charge sheet and Ext 6(1) is the signature of I/C Khairul Bhuyan 

Islam, which he can recognize.  

19. In his cross examination, he has stated that he had reached the place 

of occurrence, about 20 minutes after the incident, at about 2:20PM. 

There were passengers in the bus. He stated that he did not find the 

passengers. The FIR was lodged two days after the incident. The 

cause of the delay was not mentioned. He stated that the deceased 

had wanted to cross the road. He stated that as per his sketch map, 

the accident had occurred on the middle of the divider mark on the 

road. The place of occurrence was a tinali. He stated that in order to 

reach the house of the deceased, one has to cross the road , in the 

tinali. He stated that he has not clearly mentioned in his sketch map, 

the directions in which the bus and the deceased were moving. He 

has mentioned the directions in his CD. He stated that PW, Sri Bijoy 

Phuka, has stated before him that he had seen the incident. He stated 

that the accident had occurred, when the deceased was crossing the 

road.  

20. CW,Dr. Jugen Ch. Bey, in his examination in chief has stated that he 

had conducted autopsy over the dead body of Sashidhar Phuakn, on 

16.09.13, at Bihali PHC, i/c Ghahigaon OP GD entry no. 205 dtd. 

15.09.13. The body was escorted by UBC, Feroze Das, accompanied 

by Sri Omlal. He has conducted the autopsy at 9:15 AM. He has stated 

that he has found abrasion present over the body, both elbow joint of 

size 2’’x1.5’’ and 1.5’’ x 1’’, and on upper chest on right side of 1’’ x 

1.5’’ x 0.5’’, transversally. He had found swelling with hematoma on 

the right side of temporal region of head of size 3.5’’ x 3’’. There was 

collection of blood in the scalp. There was fissure fracture of temporal 

bone of 3 inch length. Extra Dural hemorrhage was present. All the 
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injuries were ante mortem in nature. He stated that the death was 

due to hemorrhage and shock, as the result of head injury sustained. 

Ext 6 is his autopsy report and Ext 6(1) is his signature. He stated that 

injury took place on right side of the temporal region.  

21. In his cross examination, he has stated that the incident took place on 

15.09.13 and he had examined on 16.9.13. Such type of injuries may 

be caused due to dashing against hard surface/substance. Such 

injuries may occur due to dashing against the Highway Road surface. 

22. DW-1, Sri Asim Saikia, in his examination in chief has stated that he 

recognizes the accused but not the informant. On the day of 

occurrence, he had boarded the bus, namely, “Pakhila”. He was sitting 

in the cabin of the bus, beside the driver. When they had reached 

Brahmajan center, one man, was coming on bicycle, from the side of 

Gohpur. The man had turned to his right , in order to cross the road, 

and dashed against the side of the driver of the bus. The driver had 

applied brakes and horn. When there was commotion of public, the 

driver of the bus, had driven the bus to the Gohpur P.S . He stated 

that they got down from the bus and went away.  

23. In his cross examination, he has stated that the distance between 

Brahmajan center and the Goupru market is 1-1.5 KM. The man had 

tried to cross the road and had hit against the bus. The bus had 

moved towards a trench as it had applied brakes. The bus was 

moving slowly. The distance between the trench and the place of 

occurrence would be 10 meters. He denied the suggestion that the 

distance between the Gohpur market and Brahmajan center will be 

about 8KM. He cannot say for sure. He denied the suggestion that he 

had deposed falsely, in favour of the accused. The “Pakhila” bus was 

a line bus, which plies between Tezpur and Lakhimpur line. He stated 

that on the day of occurrence, there was rush of people at Brahmajan 

center. 
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APPRECIATION OF EVIDENCE: 

 

POINT NO.1 and POINT NO.2: 

 

24. On a bare perusal of the evidence on record, and the statement of the 

accused u/s 313 Cr PC, it is clearly established that the accused, was 

driving the concerned bus, named, “Pakhila”, when the incident had 

occurred. It is also not disputed that, in that incident, the deceased, 

Lt. Sashidhar Phukan, who was riding on a bicycle, from Gohpur 

Market towards his home, at Brahmajan, had died as the result of the 

collision between the bus and the bicycle. 

25. However, the defence has denied negligence or rashness on the part 

of the accused driver. Hence, it is to be analyzed, whether the 

prosecution has been able to prove that the accused was driving the 

bus in a negligent or rash manner, at the time when the accident had 

occurred. 

26. At the very outset, it is relevant to mention that the central element in 

the offences u/s 279 and 304A of IPC, is rash or negligent act. 

27. In Empress of India v. Idu Beg 1881 (3) All 776, Straight J., explained 

the meaning of criminal rashness and criminal negligence in the 

following words:  

“criminal rashness is hazarding a dangerous or wanton act 

with the knowledge that it is so, and that it may cause injury but 

without intention to cause injury, or knowledge that it will probably be 

caused. The criminality lies in running the risk of doing such an act 

with recklessness or indifference as to the consequences. Criminal 

negligence is the gross and culpable neglect or failure to exercise that 

reasonable and proper care and precaution to guard against injury 

either to the public generally or to an individual in particular, which, 

having regard to all the circumstances out of which the charge has 
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arisen, it was the imperative duty of the accused person to have 

adopted.” 

28. Coming to the evidences of the PWs, I find the evidences of 

PW1(informant), PW2 and PW6, having low evidentiary value, to 

prove the existence of rashness or negligence of the accused. These 

witnesses have not seen the incident and have come to know about 

the incident from others. PW1, the informant, has stated that he came 

to know about the incident over phone, and he was about 1 KM away 

from the place of occurrence, at the time of the incident. He stated 

that he had not seen the occurrence. Therefore, his evidence that the 

bus was being driven at high speed and that the deceased was not 

crossing the road, is hearsay. 

29. Likewise, PW2 has stated that Pawan Hazarika had informed him over 

phone that the incident had occurred. He stated that he had not seen 

the incident. He has stated that by looking at the tire mark on the 

road, it appeared that the bus driver was at fault. This statement is 

not sufficient to prove that the accused was negligent or he had 

driven the bus rashly.  

30. Similarly, PW6, in his evidence has stated that he came to know about 

the incident over phone, and he does not know how the incident had 

occurred.  

31. The evidence of PW3, shows that he was present near the place of 

occurrence, as he was constructing a pandal for Biswakarma Puja, at 

the Brahmajan Center. He stated that the deceased was lying on the 

middle of the road, and the bus was coming at high speed. He also 

stated that the public had chased the bus, but it appeared that the 

bus had lost control. He stated that he had seen the incident.  

32. However, on a careful analysis of his testimony, it becomes clear that 

he came to know about the incident after he had had heard the sound 

of collision. He stated that when he heard the sound, he saw that the 

man( deceased) was lying and the Bus was going at a speed. Thus, it 
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reasonably appears that he had seen the state of things after the 

collision, i.e after the incident had occurred.  He also stated that when 

the incident was occurring, he did not see who was responsible for 

the incident.  Hence, I find the testimony of PW3, insufficient to 

ascertain the manner in which the bus was being driven, just before 

and at the time of the incident or the manner in which the incident 

had occurred.  

33. PW4, who has claimed to have seen the incident, has stated that the 

deceased was crossing the road (NH-52), from his side, towards his 

right side, in order to go to his home, and when he was in the middle 

of the road, the bus, which was coming from the opposite side, had 

dashed against the deceased. He has also stated that he saw after 

hearing the sound of the brake of the bus. Then, he saw that 

Sahsidhar Phukan, was crossing the road and the bus had applied the 

brakes in order to save him, but the collision took place.  

34. Thus, from the evidence of PW4, who was an eye-witness, it is clear 

that the deceased, Sashidhar Phukan was crossing the road, when the 

accident had occurred. PW3, has also stated that he had seen the 

deceased, lying on the middle of the road. PW5, has also stated that 

the deceased was lying on the middle of the road. Further, the I.O. 

has also mentioned that he has It is also clear from the evidence of 

PW4 that the bus had tried to save the deceased and applied brakes. 

35. Thus, from the evidence of PW4, it appears that the deceased was 

crossing the road, without looking the approaching bus from the 

opposite side. 

36. The evidence of PW5, does not assist the prosecution’s case, because, 

he stated that he did not see the incident. He also stated that he does 

not know, how the incident had occurred and for whose fault it had 

occurred.  

37. The Ld.APP has argued that the evidence of the M.O. (CW) shows 

that the victim was on the left side of the road, i.e in his side, when 

he was being knocked down by the bus. The M.O., who had done the 
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post mortem on the body of the deceased, has stated that he has 

found injury on the right side of the temporal region, in addition to 

injuries on other parts of body. He was of the opinion that the death 

was due to hemorrhage and shock, as the result of head injury. 

38. The evidence of the M.O., no doubt, establishes the fact that the 

deceased had borne the impact of the collision on his right side of his 

head. But this, in itself,  does not prove that the bus had dashed 

against the deceased , in his side of the road, i.e when he was on the 

left side of the road.  Had it been the case, then, the body would be 

lying on the left side of the road, and, not on the middle of the road. 

But, the evidence of PW4, who was an eye-witness, shows that the 

deceased was crossing the road, when the accident took place. PW3 

and PW5 have also stated that the deceased was lying on the middle 

of the road.  

39. PW3, has stated that the bus was being driven at speed. But as stated 

above, PW3 saw the incident after hearing the sound of collision. In 

other words, he did not see the bus speeding at the time of the 

incident or before. Further, PW4, has stated that it was not possible to 

drive a bus on a busy road.  

40. Thus, evidence on record is not sufficient to prove that the bus was 

being driven at a high speed at the time of the incident, so as to 

constitute rash or negligent driving. 

41. The Ld. APP has also argued that the fact that the bus was about to 

fall on a trench shows that it was being driven rashly or negligently. 

But, I am of the view that, the above fact does not prove rash or 

negligent driving. PW4, has stated that the bus driver had tried to 

save the man and applied brakes. Thus, it appears that the bus was 

about to fall on a trench, on the side of the road, because the accused 

had tried to steer away from the collision.  

42. Thus, in the light of the above, I find that the evidence on record is 

not sufficient to prove that the accused driver was driving the bus in a 

rash or negligent manner. The fact that the deceased was crossing 
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the road, which is a National Highway, when the collision took place, 

raises a reasonable doubt on the prosecution’s story that the accused 

was driving the bus in a rash or negligent manner.  There is no 

evidence to prove that the accused was driving the bus in a grossly 

rash or negligent manner at the time of the incident.  

43. Thus, the offences u/s 279/304A of IPC, are not proved beyond 

reasonable doubt. 

44. Coming to the charge u/s 427 of IPC, I find the damage to the bicycle, 

as the result of mere accident. Hence, the mens rea, required to 

constitute the offence of mischief, is not present. There is no evidence 

to prove that the accused had the intention to cause damage to the 

cycle or he had the knowledge that the damage to the cycle was likely 

to occur. Hence, the offence u/s 427 of IPC is also not proved. 

45. In the light of the above, I am of the considered view that the 

Prosecution has failed to prove the guilt of the accused u/s 

279/304A/427 of IPC, beyond reasonable doubt. Thus, the accused is 

acquitted of the charge u/s 279/304A/427 of IPC, and is set at liberty 

forthwith. 

46. The judgment is pronounced in the open court on this 24th of 

September, 2015. The judgment is prepared under my hand and seal 

of this Court . 

47.  The bond shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

48.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     S.D.J.M Gohpur. 
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                                   ANNEXURE 

LIST OF DOCUMENTS EXHIBITED BY PROSECUTION 

EXT1: FIR 

EXT2:SEZIURE LIST 

EXT3:INQUEST REPORT 

EXT4:SEIZURE LIST 

EXT5:CHARGE SHEET 

EXT6: POST MORTEM REPORT 

 

                                         S.D.J.M(M), GOHPUR 

 


